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Advisory Opinion of the 

NC Dispute Resolution Commission 

Opinion Number 36 (2018) 

(Approved by the Commission on                 ) 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, regulation of 

mediator conduct, and certification shall be conducted through the Dispute Resolution Commission, 

established under the Judicial Department.” On August 28, 1998, the Commission adopted an Advisory 

Opinions Policy encouraging mediators to seek guidance on dilemmas that arise in the context of their 

mediation practice. In adopting the Policy and issuing opinions, the Commission seeks to educate 

mediators and to protect the public. 

Concern Raised 

Two mediators have contacted the Commission’s office and requested Advisory Opinions.  The scenarios 

they describe raise similar ethical questions.   

Scenario #1 – Certified MSC mediator mediated a case that ended in impasse.  At some point after the 

mediated settlement conference had concluded, one of the party participants fired the attorney who 

represented him at the conference and hired a new lawyer.  The new lawyer has now contacted the 

mediator and asked to speak with him about what happened at the conference.  The mediator asks 

whether he may speak with the new lawyer? 

Scenario #2 – Certified MSC mediator mediated a case that ended in impasse.  One of the parties who 

participated in the mediated settlement conference was self-represented.  That party has now hired a 

lawyer and the lawyer had contacted the mediator and asked to speak with her about what happened at 

the conference.  The mediator asks whether she may speak with the lawyer? 

Advisory Opinion 



1) May the mediator in Scenario #1 above speak with the attorney recently hired by the party 

whose case impassed in mediation? 

No. 

 

2) May the mediator in Scenario #2 above speak with the attorney recently hired by the self-

represented party whose case impassed in mediation? 

No. 

Standard III. A provides that: 

“A mediator shall not disclose, directly or indirectly, to any non-

participant, any information communicated to the mediator by a 

participant within the mediation process, whether the information is 

obtained before, during or after the mediated settlement 

conference…” 

Neither of the attorneys described in Scenario #1 or Scenario #2 above were participants in the 

mediations which impassed and which were conducted by the mediators contacted.   As such, Standard 

III.A would prohibit either mediator from discussing statements made and conduct occurring at these 

mediations with these new lawyers.  

As an alternative to discussing these conferences with the new lawyers, both mediators could offer to 

contact opposing counsel and inquire whether s/he would be willing to return to mediation with the 

opposing party and his/her new attorney for the purpose of further exploring the issues in these cases 

and discussing settlement.   

 

 


